Medical Malpractice
Treating the Causes Instead of the Symptoms DAVID ORENTLICHER, MD, JD The 2 reports on medical malpractice in this month's issue deliver 2 messages.1'2 In their study linking negligent care and malpractice claims,' Studdert et al found that for all of the academic debate and legislative activity in the past 20 years, some things have not changed very much with medical malpractice and the law. Eighteen years after landmark Califoria data and 8 years after equally important New York data, malpractice occurrence and malpractice claims data from Colorado and Utah in 1992 paint essentially the same picture as the earlier results: a small percentage of injured patients actually sue, and when claims are brought, a high percentage of them do not involve malpractice. In other words, the tort system includes many false-positives (patients who sue in the absence of negligence) and even more falsenegatives (patients who do not sue despite having been harmed by negligence).3 As a result, the law often subjects the wrong physicians to legal process, it generally does not hold physicians accountable for their negligence, and it fails to ensure adequate compensation for injured pa- Public policy today emphasizes reforms that will protect patients from the vagaries of the health care system. Indeed, in the final weeks of 1999, after the release of an Institute of Medicine report on medical negligence,7'8 President Clinton,9 health care organizations,10 and large employers10 called for major efforts to reduce the incidence of medical malpractice.
The focus is where it should be: on the causes rather than the symptoms of negligence by physicians. Experts in malpractice are drawing on lessons from other industries to implement changes in health care that will prevent unnecessary harms. For example, attention to system-wide defects instead of to the practices of individual practitioners has led to important changes.2,1 Computer programs now flag dangerous interactions among different drugs taken by a patient, and they identify situations when the planned dose seems inappropriately high.12 Having physicians type, rather than write, their prescriptions reduces the likelihood that the pharmacy will deliver the wrong drug to the patient. Systems reforms also include procedures to prevent physicians from operating on the wrong patient or the wrong part of the body.
The change in focus is a welcome shift from The primary need is to reduce the frequency of malpractice, not to reduce the frequency of lawsuits. Although different studies have yielded different rates of negligence and different rates of mortality from negligence,2'7 they all indicate that medical malpractice is a leading cause of illness and death in the United States.7
Important advances have already occurred in the medical profession's efforts to prevent the occurrence of malpractice. As mentioned, procedures have been implemented to reduce adverse events from the use of prescription drugs. In addition, the development of specific and detailed standards for patient monitoring during surgery has apparently contributed to reductions in the number of severe injuries from the maladministration of general anesthesia. 16 There is, then, good reason to conclude that the improvements in data are at least in part real.
We might also consider whether some of the improvement reflects greater efforts at cost contain- Where do we go from here? Continued focus on preventing malpractice is the most important policy. Patient welfare is the ultimate goal, and the interests of patients and physicians alike will be best served if patients escape harm. One of the studies in this issue demonstrates again the areas where the most harm occurs from negligence: surgery and other procedures, drug administration, and faulty diagnoses by primary care providers.2 Preventive measures should emphasize those areas, as they already have to a large extent.
As to additional reforms of tort law, it is difficult to be optimistic. The most promising reforms, those that would ensure better compensation of injured patients, have commanded little political support. 
